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EPA Policy on Consultation and Coordination with Indian Tribes:
DRAFT Guidance for Discussing Tribal Treaty Rights

Introduction .

EPA recognizes the importince of honoring tribal treaty rights.! The purpose of this Guidance is
to enhance our consultation efforts in situations where tribal treaty rights are most likelyt
relevant to a proposed EPA action. Specifically, this Guidance provides gssistafice:

' nnplementmg the EPA Policy on Consultation and Coovrdination with fndm;: Txibe ‘thn tnbai

treaty rights relating to natural resources may exist in a specific creogaphm area that is the focus
of a proposed EPA décision or action. In these instances, during ¢ Shltation: thh federally
recognized tribes (fribes), EPA will seek to obtain tribal treaty rlghts i Qrmai:lon in accordance

o 1

with this Guidance. EPA will subsequently consider treaty ngh Anfor rmatmn obtained to help
ensure that EPA’s actions do not conflict with treaty ng’ag, ant to Helpe gnsure that EPA is fully
mformed when it seeks to implement its programs to further’ bro ct freaty rights and resources
when it has discretion to do so.? This Guidance dog howevef, create any new legal
obligations for EPA or expand the authorities grant by EPA’S underlying statutes nor doés it
alter or diminish any existing EPA treaty respoixs;bzhtzé’ f

Determmmg When to Ask About TI‘Q R:ght urmg Tnbai Consultation

EPA consultation with tmbes pgov;dcs t ppormmty to ask whether-a proposed EPA action that
“is focused on a specific geofs p‘h‘t location may affect treaty-protected rights. Because treaty
rights analyses are comp} ex; staff awen, ouraged to inguire early about treaty rights.

Based on expenence fo: data ce um‘typcs of EPA act}cms which are focused on a spemﬁo
geograpliic area, are mng 1§<e1§' ‘than others to have potential implications for treaty-protected
natural resourceé o xag;pie EPA review of tribal or state water quality standards as a basis
for Natmnai Poll ;tani Diécharge Elimination System permits typically focuses on a specific
.water body If a:"" eatgf reserves to tribes a right fo fish in the water body, then EPA should
consult with mbas on treaty rights since protectmg fish may mvolve protection of water quaizty

in the watershed

Another example of an action in a specific geographic area is a site-specific decision made under
the Comprehensive Environmental Response, Compensation, and Liability Act, such as a Record
of Decision for a site, or the potential use of Applicable or Relevant and Appropriate
‘Requirements for a cleanup. Other examples include a site-specific landfill exemption
determination under the Resource Conservation and Recovery Act or other similar fypes of
regulatory exemptions for specific geographic areas. In each case, employing the following

V BPA Administrator McCarthy’s December 1; 2014 Memorandum, Commemorating the 30th Anniversary of EPA’s
Indian Policy (hereinafier ddministrator's December Memo).

2 This Guidance focuses on consulfation in the context of tibal treaties, EPA recognizes, however, that there are
similar fribal rights in other sources of law such ag federal statutes (e.g., congressionally enacted Indiav land claim
settlements). '

3 Adnrinistrator’s Deceméer Memo.
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questions in this Guidance during consultation may inform EPA of when treaty rights are present

in the defined area and may be affected by the proposed decision. ‘ : (

For purposes of this Guidance, the. treaty nghts most likely to be relevant to an EPA action are
rights related to the protection or use of natural resources, or related to an environmental

- condition necessary to support the natural resource, that are found in freaties that are in effect.
Other treaty provisions, for example those concerning tribal jurisdiction or reservation N

" boundaries, "éi:e outside the scope of this Guidance. ’

EPA actions which are national in scope, and thus not within a focused geographic area, faﬁ
outside the scope of this Guidance. Examples of such activities outside the scope of* )
. Guzdanoe include the deve}opment of National Ambient Air Quahty Standar‘&s under ﬂ)e Ciean

=

-a

Qﬂ Do t eat;es exist within a specific geograoh}c area?

Thxs quesf:mn i deszgned to help EPA determine when a treaty and its related resources exist
within, the speczﬁo geographic area of the proposed action. This question is important

, because f:nbes may possess treaty rights both inside and outside reservations. In some cases,
EPA may already be aware of existing, relevant resource-based treaty rights in a specific
geographic area, for example, when a tribe has treaty rights within the boundaries of its
reservation or near its reservation. In other casés, EPA may not be aware of the full effects of
the treaty rights or EPA may find it difficult to determine when a specific geographic area
has an associated treaty right. For example, some tribes in the Great Lakes area retain
hunting, fishing, and gathering rights in areas both within and outside their reservation
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boundaries, commonly referred to as ceded territories. Similarly, some tribes in-the Pacific
Northwest retain the right to fish in their “usual and accustomed” fishing grounds and
stations both within and outside their reservation boundaries.

(2)What treaty rights does the tribe believe it retains in the specific geographic area?

This question is designed to help EPA understand the type of treaty rights that a tribe miay
retain. By asking this question, EPA can better understand the complexities that are oftefl
involved in treaty rights. Some treaties explicitly state the protected rights and re§éurces. For
example, a treaty may reserve or Letect the right to “bunt,” “fish,” or “gather” 2’ aré%giar
ghts ‘Fgr

animal or plant in specific areas. Treaties also may contain necessarily i 1mp_

example, an explicit treaty right to fish in a specific area may mciude an’ }mplied rgght to

sufﬁcienﬁ water quantity or water quality to erisure that fishing is pos é*xmxlaﬂy, an.

recommendations for EPA to consgcier fo, \crgure ?réaty right is protected.

Post-Consultation: EPA Actmns Th ' Affeci Treai:y Rights

After consultation, EPA’s next ps / ,yacail‘y WlH involve conducting legal and policy analyszs
in order to determine how to protect he n;his These analyses are often complex and depend
upon the context and cm:ums’c nées ofthe particular situation. Issues that may arise often involve
precedent-setting quest;ons Qr rra}lt coordination with other federal agencies. It is expected
that the EPA lead, office:n ‘egwn that engaged in the tribal consultation about the potent;aﬂy
affected treaty ncrhts ¥ fll' coordinate with the Office of International and Tribal Affairs (OXTA)
O, & al't nsel (OGC), and appropriate Offices of Regional Counsel (ORC) to -

oonduct ihese anal? ises. Although the details of how to conduct such legal and policy analyses
are not Aaddreséed'&y this Guidance, the process may Warrant additional consultation with tribes.

Conclusion™

EPA is committed to protecting treaty rights and improvirig our consultations with tribes on
treaty rights. As experience on tribal treaty rights is gained, EPA may modify this Guidance to -
meet this commitment.
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